STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF TRANSPORTATI ON,
Petiti oner,
Case No. 01-1430T

VS.

G AND J MANAGEMENT
COVPANY, | NC.,

Respondent .

RECOMVENDED ORDER

A hearing was held pursuant to notice, on August 20,
2001, by Barbara J. Staros, assigned Adm nistrative Law Judge
of the Division of Adm nistrative Hearings, in Gainesville,

Fl ori da.

APPEARANCES

For Petitioner: Robert M Burdick, Esquire
Department of Transportation
605 Suwannee Street
Haydon Burns Building, Ml Station 58
Tal | ahassee, Florida 32399-2202

For Respondent: Gary S. Edinger, Esquire
305 Northeast 1st Street
Gai nesville, Florida 32601

STATEMENT OF THE | SSUE

Whet her Respondent engaged in, or benefited from the

unpermtted renoval, cutting, or trimm ng of vegetation.



PRELI M NARY STATEMENT

By certified letter dated January 16, 2001, Petitioner
notified Respondent that vegetation was renoved at a specified
| ocation without witten perm ssion of the Petitioner. The
January 16, 2001, letter did not contain a notice of rights to
an adm ni strative hearing. A second certified letter dated
February 23, 2001, was sent by Petitioner to Respondent which
did contain a notice of adm nistrative hearing rights
regarding the allegations contained in the January 16, 2001,
letter.

Respondent tinmely filed a Request for Forma
Adm ni strative Hearing which was forwarded to the Division of
Adm ni strative Hearings on or about April 12, 2001. A fornmal
heari ng was schedul ed for June 20, 2001. Respondent filed an
Unopposed Motion for Continuance. The notion was granted and
the case was reschedul ed for hearing on August 20, 2001. At
hearing, Petitioner presented the testinony of three
wi tnesses, WlliamD. Mriaty, Richard A Bailey, and Juanice
Hagan. Petitioner's Exhibits 1 through 6 were adnmtted into
evi dence. Respondent presented the testinony of three
wi tnesses, Asher G Sullivan, WIlliam D. Moriaty, and Juanice
Hagan. Respondent's Exhibits 1 through 3 were admtted into

evi dence.



Official recognition was requested by the parties of
Chapter 14-40, Florida Adm nistrative Code, and Section
479. 106, Florida Statutes. The request was granted.

A Transcript consisting of one volune was filed on
Septenber 4, 2001. At the parties' request, proposed
recommended orders were due 20 days after the filing of a
transcript. The parties tinely filed Proposed Recomended
Orders which have been considered in the preparation of this
Reconmended Order.

FI NDI NGS OF FACT

1. Respondent owns and maintains an off-prem se outdoor
advertising sign (billboard) |ocated along Interstate 75 in
Pasco County at section 14140, m | epost 13.392. The sign is
mai nt ai ned under the Departnment of Transportation's
(Departnent's) sign permt BS-600.

2. During October 2000, M. Moriaty, a district roadside
veget ati on coordinator for the Departnent, noticed while
driving on Interstate 75 that the subject sign, which had
previously been screened from sight, could now be seen from
t he hi ghway. Upon closer inspection he observed that
veget ati on had been renoved fromthe Departnent's right-of-way
at the location of the sign. The vegetation renoval included
the renmoval of many |arge trees. The Departnment placed the

val ue of the trees that were renoved to be $41,814.74.* This



renoval of vegetation was done wi thout the Departnent's
perm ssi on.

3. Renmpval of the vegetation and trees inproved the view
of the sign fromlinterstate 75, although it is not clear from
the record whether it was the trees or the surrounding
vegetati on whi ch obscured the sign

4. No evidence was presented establishing that
Respondent renoved the vegetation or directed others to
performthe renoval of vegetation. The president of G and J
Managenment Conpany, M. Jerry Sullivan, first becanme aware
of the vegetation renmoval when he received the notice of the
vegetation cut fromthe Departnent.

5. M. Sullivan purchased the billboards for the purpose
of obtaining billboard permts fromthe Departnent. These
permts have a val ue separate and apart fromthe ability to
advertise. That is, such permts can be traded-in for
vegetation cuts el sewhere or otherwi se used for | everage with
ot her bill board conpani es.

6. A county permit is also required prior to placing
advertising on the billboard. At present, Respondent does not
have the necessary county permt for advertising. However,
M. Sullivan conceded that he believed they could get county

permts if they pressed the county hard enough.



7. As of COctober 23, 2000, the face of the billboard was
bl ank in that no copy was on the face of the billboard. At no
time material hereto has third-party advertising copy appeared
on the subject billboard.

8. As of August 17, 2001, the face of the billboard
contai ned the words, "This sign for rent" with a tel ephone
nunber. At the tinme of the hearing, M. Moriaty recalled
seei ng that copy on the sign for, "probably the |last nonth or
so, but | don't know exactly when that went up." Thus, the
copy first appeared on the billboard around m d-July 2001.?

As of August 17, 2001, regrowth had begun to occur and the
vegetation partially obscured the copy on the subject
bi I | boar d.

9. M. Sullivan did not place this copy on the
billboard. He |eaves such matters to his busi ness partner,
Tom Gunter. The copy was placed on the billboard so that the
board woul d not be deened abandoned. M. Sullivan, however,
asserts that this was the wong copy and furthers asserts that
he is not actively marketing the billboard for adverti sing
pur poses nor has he ever actively marketed the subject
bi I | boar d.

10. At the time of the vegetation renpval, vegetation
had been removed from six other billboards within a few mles

of the location of the subject billboard. These six



bil |l boards were owned by three other outdoor advertising
conpanies. At |east one of these sites had a billboard with
third party advertising on it.

11. Originally, the Departnent issued violation notices
for unauthorized vegetation cuts at these other six billboard
sites. However, the Departnent |ater rescinded these
violation notices. The Departnent based its decision to
rescind the other notices of violation on its determ nation
t hat these six other instances of vegetation cuts involved
nmowi ng and renoval of non-woody brush rather than tree
cutting. The Departnent conceded that permts are required in
either case and there is no distinction between permts that
are required for the renoval of vegetation or the renoval of
trees.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case,
Sections 120.569, 120.57(1), and 120.60(5), Florida Statutes.

13. Section 479.106, Florida Statutes, provides in
pertinent part:

479. 106 Vegetation nmanagenent. - -

(1) The renoval, cutting, or trinmm ng of
trees or vegetation on public right-of-way
to make visible or to ensure future

visibility of the facing of a proposed sign
or previously permtted sign shall be



perfornmed only with the witten perm ssion
of the departnment in accordance with the
provi sions of this section.

(2) Any person desiring to engage in the
renmoval, cutting, or trimmng of trees or
vegetation for the purposes herein

descri bed shall make written application to
t he departnment. The application shal

i nclude the applicant's plan for the
removal , cutting, or trinmng and for the
managenent of any vegetation planted as
part of a mtigation plan.

* * *

(7) Any person engaging in renoval,
cutting, or trimmng of trees or vegetation
in violation of this section or benefiting
from such actions shall be subject to an
adm ni strative penalty of up to $1, 000 and
required to mtigate for the unauthorized
removal , cutting, or trinmmng in such
manner and in such anmount as may be

requi red under the rules of the departnent.
(enphasi s supplied)

14. The Departnment bears the burden of proof in this
proceedi ng and has the burden of going forward. Florida

Departnent of Transportation v. J.WC. Co., Inc., and the

Department of Environnental Regul ation, 396 So. 2d 778 (Fl a.

1st DCA 1981). The Departnent seeks to inpose an

adm nistrative fine of $1,000.00. Further, if a violation of
the statute is found, the Departnment would then seek to inpose
m tigation pursuant to Rule 14-40.030(2), Florida

Adm nistrative Code, as it described in its notice of

vi ol ation sent to Respondent. Accordingly, the Departnent



must neet the clear and convincing standard. Osborne Stern &

Co., v. Departnent of Banking and Fi nance, 670 So. 2d 932

(Fla. 1996).

15. The Departnment has not met its burden of proving
t hat Respondent engaged in the renoval, cutting, or trimmng
of trees or vegetation around the subject billboard. There is
sinply no evidence in the record establishing that Respondent
engaged in the renmoval or cutting of the vegetation or trees.

16. The Departnment has not net its burden of proving
t hat Respondent constitutes a "person benefiting fronl the
vegetation cut. The cut took place around October 2000. The
subj ect board has not been rented to an advertiser and
Respondent is not actively nmarketing the subject board for
advertising purposes. Further, there is no evidence that the
permt has been traded or that the sign being nore visible
sonehow enhances Respondent's prospective ability to trade its
permt.

17. In its Prehearing Statenment and opening statenment,

Respondent cites Florida Departnent of Transportation v. E.T.

Legg & Conpany, 472 So. 2d 1336 (Fla. 4th DCA 1985), arguing

that the Departnent pursued this case agai nst Respondent but
resci nded the notices of violation originally sent to the
ot her outdoor advertising conmpani es, and, therefore, engaged

in selective enforcenment. The doctrine of selective



enf orcenent is one involving equal protection rights and is,

therefore, outside the scope of this proceeding. Departnent

of Revenue v. Young Anerican Builders, 330 So. 2d 864, 865

(Fla. 1st DCA 1976) (The Adm nistrative Procedure Act cannot
and does not relegate Fourteenth Anendment questions to

adm ni strative determ nation.) See al so Key Haven Associ at ed

Enterprises, Inc. v. Board of Trustees of Internal |nprovenent

Trust Fund, 427 So. 2d 153, 158 (Fla. 1983) (Court discusses

district court review of claimthat an agency has applied a
facially constitutional statute in such a way that the
aggrieved party's constitutional rights have been violated.)
Secondly, there is insufficient evidence in the record to
support a conclusion that the Departnent engaged in

i nconsi stent agency action in this matter.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMMENDED

That the Departnent enter a final order rescinding its

violation notice sent to Respondent.



DONE AND ENTERED t his 24th day of October, 2001, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STAROS

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl.us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 24th day of October, 2001.

ENDNOTES

1/ The Departnent presented evidence as to the value of the
trees that had been renoved. However, the parties stipul ated
that the issue to be resolved in this case was whether or not a
viol ation of the statute had occurred, and that the val ue of
the trees would becone inportant as to mtigation only if a
violation was found to have taken place. |In any event, the

val ue of the trees and how that value would affect mtigation
does not conme into play in this proceeding.

2/ The copy appeared on the billboard seven nonths after the
notice of violation was issued by the Departnent.

COPI ES FURNI SHED

Robert M Burdick, Esquire

Department of Transportation

605 Suwannee Street

Haydon Burns Building, Mail Station 58
Tal | ahassee, Florida 32399-2202

Gary S. Edinger, Esquire

305 Nort heast 1st Street
Gai nesville, Florida 32601
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James C. Wers, Clerk of Agency Proceedi ngs
Departnent of Transportation

605 Suwannee Street

Haydon Burns Building, Mail Station 58

Tal | ahassee, Florida 32399-2202

Panel a Leslie, General Counsel
Departnent of Transportation

605 Suwannee Street

Haydon Burns Building, Miil Station 58
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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